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Industrial Mediation Professional Corporation
Workplace Safety and Insurance Law for Employers

How to Challenge Questionable 
WSIB / WCB Claims 
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No-fault collective liability s.26
 Workers give up the right to sue for their work-related 

injuries, irrespective of fault, in return for guaranteed 
compensation for accepted claims. 

 Employers, for their part, receive protection from lawsuits 
in exchange for financing the program through premiums. 
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Failure to Comply S. 21 
Never file a Form 7 as NLT if the worker is not working.

The penalties for an offence under the Act are;
 For individuals, a fine of up to $25,000, or imprisonment for up to 

6 months, or both

 For corporations, a fine of up to $100,000.
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Case Study-Claims Management
 Facts:

 30 year old
 Hired May 1, 2012-labour
 Gross $30,000 / yr (with OT) $650/week
 It was know that worker races motocross on weekends and is sore
 May 17, 2015 – mentions to employer that his back is sore – no 

accident history provided
 “just got worse over the past week”

 Seeks medical attention May 27th working dx - low back strain provided 
history of moving heavy sofa the week before  
 Medically authorized “off work 2 weeks to be re-assessed”

 What do you do?



Case Study-Claims Management
 1 week after the employer is notified by WSIB that worker is claiming benefits

 Requesting that you complete a WSIB Form 7

Three primary questions:

 1. What are the legal requirements to complete a WSIB Form 7?
 2. How do I contest it?
 Can you offer modified work noting the worker was medically authorized off 

totally?
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1.  Requirements to Complete

Notice by Employer s. 21
 Seeks medical attention
 Is absent from work
 Requires m/d at less than 

regular pay
 Requires m/d more than 

seven calendar days
Obligation to file within 

3 days of reporting
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Requirements to Provide
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The claimant shall give a copy of 
his or her claim to the worker’s 
employer at the time the claim is 
given to the Board. S.22 (7)

The employer shall give a copy of the notice 
to the worker at the time the notice is given 
to the Board. S.21 (4)



2. Contesting Claim
Key Consideration: Date of Hire 
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Re-employment

WSIB re-employment Obligations:
1. Employed for at least one year before the 

date of injury, and
2. The employer regularly employs 20 or 

more workers
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Re-employment Penalty s. 41 (13)

Failure to comply:

(a) levy a penalty on the employer not exceeding the amount 
of the worker’s net average earnings for the year preceding 
the injury; and

(b) make payments to the worker.

Educate frontline staff is key.



2015-11-05 10

Duration of Requirements
 Obligation to re-employ continues until the earliest of;

1. Two years from the date of injury.
2. One year after the worker is fit for essential duties (pre-injury).
3. The date the worker reaches age 65.



Re-employment – Presumption
(6 months)
 When a worker is terminated WSIB presumes that the 

employer has not fulfilled the re-employment obligation

 Employers can rebut the presumption by showing that 
the termination was not caused in any part by the work-
related injury or disease (and related absences from 
work), treatment for the work-related injury or disease, 
or the claim for benefits

Documentation is key
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Key Consideration: Accident date 
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Sudden 
Specific vs.

Gradually 
disablement



Key Consideration:  Be specific 
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Use terms like “workers states” that….

Investigate and document. Obtain written statement(s).
-worker
-co worker
-supervisor (driver)



Key Considerations: Accident Details

10. Transfer of cost to another employer – negligence 
11. Obtain during your investigation – pre existing (S.I.E.F.)
12. If no immediates = Challenge the claim
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3rd party 
involvement 



Key Consideration:  LTI vs. NLT
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If medial is 
sought then:

1. Offer 
temporary 
modified 
duties 
(written offer)

2. Provide 
worker with 
WSIB 
Functional 
Abilities Form 
(FAF)



16

Documentation is Critical!!
 Form 7 (most important document employer will ever complete!)

 Worker’s Statement of Fact
 Witness Statement of Fact
 Write your objection with clear facts 

 Review all the information before submitting
 Retain confirmation slip

 Request written decision letter

 Time is critical
 Have a plan in place (time sensitive)
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Objecting to a WSIB Decision
 Section 120 of the Workplace Safety & Insurance 

Act indicates:
 You have up to 30 days to object to a WSIB decision about 

 Return to Work (RTW) or
 Work Transition (WT) issues, 
 including re-employment decisions.

 You have up to 6 months to object to any other WSIB decision



3. Offer of modified Work
WSIB Functional Abilities Form (FAF)

 Will contain
 Medical/functional 

restrictions/abilities
 Indicate regular duties, 

modified duties, lost time
 Work schedule, full days, 

reduced hours etc. 
 How long restrictions in place
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WSIB –Functional Abilities Form
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Suitable work offer-components
Key concepts

 Clearly state what work is being offered
 The nature of the work (duties tasks)
 Hours of work
 Associated pay with the job
 Location of modified duties
 Expectations to maintain regular contract
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Human Rights and Return-to-Work
Key Concepts:
 Imposes human rights obligation on employers, 

 Post injury jobs to be considered suitable must;
 consider both work related and non-work related disabilities/impairments

 non-work related disabilities must also be considered 

Therefore, you need to understand your Human Rights Obligations!

What is the legal authority to impose HR obligation within WSIA?
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THANK YOU
 Follow-up questions / comments? Please contact Greg 

Sathmary via e-mail at:
 gsathmary@industrialmediation.com

Or
 613-260-0600 Toll Free 1-800-660-3554


